This article will critically examine the treatment of migrant Roma in Western Europe, particularly Italy and France, in the light of the obligations under the EU Citizenship Directive 2004/38. The role of the political institutions will be considered, especially the European Commission, who have yet to take a decisive position on the Roma expulsions and on the wider issue of Roma discrimination in Europe. It is argued that the focus on non-discrimination cannot address the entrenched inequality which characterises the Roma's situation in Europe. Furthermore, that the comparative disadvantage experienced by Europe's Roma communities constitutes a major human rights crisis which has so far been side-lined by Brussels. A European strategy is urgently required which demands leadership from the Commission and the full participation of Roma representatives.
Introduction
This article will examine the response of the European Union to the treatment of migrant Roma, particularly in France and Italy. In theory the Roma with their nomadic tradition should fit perfectly within the paradigm of free movement, particularly since it's de-coupling from economic status. However, their migration has elicited a particular response; one of exclusion and expulsion. In so doing it has revealed a deep paradox at the route of European identity. Several western European states have depicted these migrants collectively as security threats, whose presence has the potential to undermine the established, settled way of life. The intransigence of the European Commission reflects a construct of European identity which views the Roma as outsiders who have no legitimate claim to the bundle of rights given to true European citizens 2 .
Whilst the European parliament has expressed criticism of these measures, member states have been reluctant to express clear condemnation. They are perhaps mindful that Europe's largest and most disadvantaged minority see no reason to remain subjected to poverty and discrimination in central and eastern Europe ('CEE') and the opportunity to migrate afforded by EU law means that many may chose to migrate west.
there is one, is on the outskirts of civil society and they remain, as David Sibley once described them 'Outsiders in urban society' . This article will begin by providing an overview of the events leading up to the collective expulsions of Roma in Italy and France before examining their context in terms of EU enlargement and the resultant extension of Union citizenship rights to an 1 Q estimated three million Roma living in Bulgaria and Romania . Two particular themes will emerge for further discussion; namely the political rhetoric of security used to justify the exclusions and the legal reality whereby expulsions must conform to the principles of non-discrimination and proportionality. Finally the response of the European political institutions will be critically assessed in light of these legal obligations.
Collective expulsions: an overview
The events which form the background to this article commenced early in 2008 when the Italian government began to destroy Roma settlements on the outskirts of large cities.
As part of an emergency decree, powers were given to local police to collect data, including the fingerprints, of camp residents. These initiatives culminated in the expulsion of many non-Italian Roma . There was condemnation from international humanitarian sources and the European Parliament but the Commission declined to take enforcement action under Article 226 (now 258 TFEU) . The international media gaze was soon directed elsewhere as the number of expulsions appeared to diminish. However, in 2009 the Italian government embarked on a new 'Nomad decree' which saw the destruction of more temporary camps with the result that many Roma and Sinti became homeless 16 . Furthermore, law 94/2009 made undocumented stay in Italy punishable with a fine of up to 10,000 euros and facilitated the 12 Sibley, David Outsiders in Urban Society (Basingstoke: Palgrave, 1981) . 13 This figure is an estimate based on statistics collated by non-governmental organisations in the region. Official census data suggests the figure is much lower but the reliability of such data has been questioned in numerous studies eg Clark, Colin "Counting Backwards. The numbers game in central and Eastern Europe" Radical Statistics\99i, 69 35-46. 14 Precise data on the number of Roma expelled from Italy is unavailable but there are estimates suggesting several thousand, BBC News EU Nations and Roma repatriation 17 th Sept. 2010. 15 19 . Yet, despite a brief war of words between the Commission and the French Government which culminated in assurances to the effect that the measures were not intended to 90 target a specific minority, no concrete enforcement action was commenced . In both instances the Commission accepted the responses of the respective Governments to the effect that, despite evidence to the contrary, there was no intention to target a specific ethnic group; suggesting both a lack of political will and a genuine commitment to the legal principles informing the Citizenship Directive and the Charter of Fundamental rights.
Monitoring the route to accession
There can be no doubt that the focus of European law has changed markedly from the original objectives in the 1957 Treaty of Rome. Human rights were then seen as relevant only to the extent that they supported economic rights, for example in the fields of employment and equal pay. However, as the community morphed into the Union, the construction of the European citizen became a priority and human rights, particularly the right to non-discrimination, have become central to the competences of the law making machinery. grounds of nationality, are independent of any employment context . Furthermore, the Charter on Fundamental Rights is now given legal status by the Treaty on the Functioning of the European Union (hereafter 'TFEU') and it is to be expected that the case-law on human rights before the ECJ will grow accordingly .
It would be inaccurate however to assume that the Community was uninterested in human rights concerns. Since 1993 the Copenhagen criteria were applied to all 94 countries requesting accession to the Community . Under the political dimension, respect for the rule of law, democracy, human rights and the protection of minorities must be guaranteed. As Europe's largest ethnic minority and particularly given the proportion of Roma in South-Eastern Europe, the human rights situation of the Roma should have been central to this assessment. Yet, it would appear that minority rights were not always given significant or sufficient attention. For example, Slovakia with an estimated population of 500,000 Roma, failed to meet the political criteria due to a
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number "of shortcomings in the 'functioning of democracy'" . However, the same assessment found that Slovakia sufficiently recognised minority rights 26 . In the presence of the aforementioned shortcomings it is difficult to appreciate how respect 1999. Yet within a few months the accession criteria were seen to have been satisfied . The experiences of Slovak Roma had been side-lined.
Unsurprisingly post accession monitoring has seen little improvement for the Slovak
Roma with the number living in isolated ghettos increasing dramatically and violence Q 1 towards Roma continuing .
The European Union did direct resources towards numerous Roma and other minority initiatives through the PHARE programme for local democracy and cross-border
cooperation. Yet such projects were seldom scaled up from the local level and there was limited opportunity for an integrated multicultural approach within and outside the CEE area. As Topidi notes "the 'regional' experience in the promotion of diversity in CEE did not achieve a blending of top-down and bottom-up approaches so as to enhance the multicultural added value of diversity" .
Furthermore, the primary focus on economic advancement meant that the full extent of Roma exclusion was underplayed in the accession process. The paradox of minority rights protection in this process has been well documented but it is worth recalling that much of the initial concern with minority rights centred on 'external' security issues. Yet as the enlargement process saw the Union expand from 15 to 27 states, these 'external' issues have now been internalised as part of the fabric of the new Union . The recent Roma expulsions also serve to demonstrate this paradox. It is now evident that questions of minority rights should never have been formulated as purely a CEE matter.
The monitoring process did result in some favourable policy changes in the field of Roma rights, most notable being the repeal of the contentious Czech Citizenship Law which had effectively denied citizenship to thousands of Slovakian Roma present on Czech soil at the time of dissolution 34 . This serves to demonstrate the potential positive effects of such scrutiny and it is regrettable that the same pressure was not applied successfully elsewhere. The application of non-discrimination provisions Europe's Roma may also benefit from the Race Equality Directive which grants rights to equality before the law and non-discrimination in a range of contexts including employment, education, social protection and access to services including housing 67 . It enables states to take positive measures to redress entrenched inequality.
However, implementation of the directive has suffered from a range of problems across the Member States and the Commission has again been required to take enforcement action 68 . The same year, a Veronese court found a group of Northern League members guilty of inciting racial hatred having plastered walls with posters demanding the expulsion supra n51 at 6. 74 Ibid at 18-22. 75 Ibid, at 47. 76 Ibid, at 63. The utility of sensitive data collection on the Roma is undeniable but, as the OSCE recognised, the Italian actions were disproportionate to the scale of the security threat.
Moreover, they considered that the measures had contributed to the "stigmatization of To view the Roma as purely and inherently nomadic is evidently inaccurate but has been a convenient tool for states trying to avoid engaging with these complex issues. The European reluctance to move beyond formal non-discrimination discourse and strategy towards a more encompassing approach to equality which highlights structural challenges and engages with minority rights claims is a significant bar to the realisation of Roma equality. It is hampered further by the rhetoric of security which pervades the current expulsion justifications. Governments are only too aware that expulsions on purely economic or ethnic grounds will be deemed unlawful, yet the added security dimension seems to tilt the scales in favour of such policies and leaves the Commission in a position of indecision. As Aradau concludes:
"What the Italian case should highlight is a more insidious and less striking form of racism that is already at work in Europe and whose effects remain unnoticed: the increasing use of 'security' discourse to divide humanity with the commonsensical The problems experienced by the Roma are complex and cannot singularly be attributed to racial discrimination. There is a need for an intersectional approach addressing "both the problems of racial discrimination and socio economic marginalisation simultaneously" 150 . Using the DH case Goodwin views the nondiscrimination approach as counter-productive, suggesting that even if discriminatory testing and special schools were prohibited, Romani children would still face enormous barriers to educational inequality due to interacting layers of socioeconomic problems. It is difficult to disagree with her unoptimistic conclusion as the track record of the non-discrimination focus has not yielded positive results
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. Her solution is presented as a complementary dialogical strategy whereby separated communities are encouraged to cooperate to promote a common good in order to enable further integration (rather than focusing and emphasising difference which she regards as central to the non-discrimination approach. Inherent in her strategy is the desire to avoid the incidental promotion of victim status which is disempowering for victims and disruptive to the dialogical relationship. There is of course merit in this local solution and many small-scale projects have been successful in fostering better understanding between Roma and non-Roma, suggesting that the boundaries between communities are not immutable. However, these issues also demand attention on a bigger stage, particularly when the political discourse centres on questions of crime and security. In the current political climate, the Roma are typically presented as threats to the security of the nation. It is perhaps unrealistic to expect such charges to be resolved through local, dialogical avenues.
The rights of minorities, including the Roma, have not been adequately understood or advanced by the EU to date and minority protection remains largely a domestic Topidi also rejects the formal non-discrimination solution. A process of cultural revivalism demands measures that achieve protection from discrimination and foster the development of pluralisation and ethnic identification. The low levels of political participation cannot simply be addressed through the fundamental rights approach 151 The issue of Roma inequality has been on the EU agenda for some considerable time yet this may be the first time that the scale of inequality has been apparent to politicians in the west. Free movement and residence rights have facilitated Roma migration to Western Europe and this has meant that it is no longer possible to view the issue as the responsibility of CEE states. Member states should not be given the opportunity to violate European citizenship provisions using unsubstantiated security rhetoric as they pander to increasingly conservative electorates. A European strategy for Roma integration and equality is urgently needed as recognised by the European Parliament. On one level there has been engagement with the Roma issue across Europe for decades but this has often lacked coordination and direction. More significantly and for reasons beyond the scope of this paper it lacks real contribution from the Roma themselves. It is unclear whether the platform for Roma inclusion will be just the latest instalment of such initiatives. Political pondering cannot be a substitute for the enforcement of legal rights. So far, the Commission, by burying its head in the sand, has been exposed as less than effective in its first real human rights test.
See for example the attendance of Ministers at the 2 n European Roma summit discussed above p!4.
